PARKMAN TOWNSHIP BOARD OF ZONING APPEALS
Tuesday, May 13, 2008
Members present:
Cindy Gazley, Ron Misconin, Rich Hill, 
                                     Jo Lengel and Nancy Ferguson
Members not present:  John Patton and Mathew Wilson
Others Present:  Lucinda Sharp-Gates, Jo Ann Perko, Ken Bader, Eli Detweiler, Dave Hauser, Ashley Arvin
The meeting was called to order by Cindy Gazley at 7:30 PM.
Mrs. Gazley explained the format of the meeting and then gave an overview of how the meeting would be run.

Mrs. Lengel made a motion to waive the reading of the minutes until after the appeal. The motion was seconded by Mr. Misconin.  The motion passed unanimously. 

There is an appeal to be continued before the Board at this meeting:

· 2008 – 17917 Madison
Mrs. Gazley stated that we are looking for additional new information this evening, rather than going over what was covered last meeting again.   Mrs. Gazley administered the Oath of Truthfulness to all present.
2008-17917  was called.

Applicant Explanation for supplemental information regarding the variance to Parkman Township Zoning Resolution:
Mrs. Arvin presented information on a court case Board of Franklin Township Trustees, Court of Appeals, 11th Appellant District, case #2000-P0082, where topsoil and sod were so close, that they are considered an agricultural use.  Mrs. Arvin noted that in the Geauga County case, comparing it to Hauser Landscaping, that was only a composting facility on the site, there were no other agricultural uses on the property in that case.  Mrs. Gazley asked if there was anything else. Mrs. Gazley closed that portion of the meeting and opened the meeting to the public.

Open Floor to Public:
Mrs. Gazley asked if anyone else had anything to add.  
Mrs. Joanne Perko stated that the row of arborvitae trees on the north property line will not make a difference, and it would need to be a total screen, as well as 3-4 feet higher than his highest pile of dirt.  A concrete wall would be nicer, as it would be a sound barrier and it would eliminate the view.  He has removed several trucks from the property.  She has several pictures of the view from her property.  She has concerns because he is not a resident of Parkman.  Why did he have to hire a lawyer from the city?  She cannot enjoy her property at this point.

Mrs. Gazley closed that portion of the meeting. 

Mrs. Gazley reminded the meeting that we have a motion to grant the variance from last meeting. Mr. Misconin moved to grant and Mr. Hill seconded the motion.
Mrs. Gazley opened the meeting to the Board members for questions to the applicant.

Board Members Questions/Comments to Applicant:
Mr. Misconin asked about the definition of sod, if it is produced on site, or brought in.  Mrs. Arvin stated that the ORC does not expressly define.  She has not found a case on point where it applies to Hauser Landscaping’s situation.  She said every case that comes before the board; it will be decided on a case by case basis. Nothing matches up when you have a combination horticulture/landscaping business.  Mr. Hauser testified that he has some brought in, but all case law she has seen so far deals with everything on a composting basis.  Mr. Hauser does use some of his composting material in his landscaping business.   ORC 519.01 specifically includes sod in the definition of agriculture.  Another case, Fox v. Orvig, 1995 Ohio Appellant Decision also deals with only a composting business.  The compost was almost used entirely off property in the landscaping business.  The distinguishing difference here is that his product is used in the products he grows on site and some of the topsoil is coming from his land.  Mr. Hill asked if he is maintaining that some of the topsoil is coming from that land.  Mrs. Arvin stated yes, some is used from the land, and some is trucked in.  Mr. Hauser has dug some holes in the ground to mix in the topsoil.  Some of the dirt is used for his own landscaping needs on the property itself.  

Mrs. Ferguson asked how much of the topsoil that is there now is used for actual production on that piece of property.  She would like to see how much is tied up for plant material and what is compost.  Mr. Hauser stated 20-30% is a ballpark figure.  Mr. Hauser stated he has stripped soil from the buildings, the greenhouse and the driveway.  Mr. Hill asked if 80% is still there.  Mr. Hauser answered yes.  

Mrs. Gazley pointed out that this has been addressed at the last meeting.  
Mrs. Lengel asked if Mr. Hauser has a copy of the EPA Composting information.  Mrs. Arvin provided that information for the committee’s review.  Mrs. Lengel asked for an estimate of how much of the compost material produced is actually used onsite to grow his plant materials.  Mr. Hauser answered approximately 20%.  Mr. Hauser noted that if you haul in 100 yards, some decomposes and it yields about 40 yards.
Mr. Misconin asked about the shrubs near Route 528, and how old they are?  Mr. Hauser answered some are about 6-8 years old, some are a couple years old.  Mr. Misconin asked if they were grown there.  Mr. Hauser answered no, not initially, they are purchased bare rooted, but they are being grown there now.  Mr. Misconin asked about the composting part, and stated it is not an agricultural use, according to a Geauga County court ruling in the recent Barnes case.  Mrs. Arvin stated that in that court case, the entire property was a composting facility.  The courts also stated that each case should be considered individually.  Mrs. Gazley stated that our discussion must focus on facts, versus debating court laws.

Mrs. Gazley asked what changes have been made to the property since this appeal was filed.  Mr. Hauser stated that he put some nursery stock in the front corner, and then the rest is a part of his everyday business, such as landscaping and composting.  Mrs. Gazley asked how much nursery stock was put on the property in the last 2 months.  Mr. Hauser answered about 120 plants and trees.  Mrs. Gazley asked where they were acquired.  Mr. Hauser stated he got them from his stock in Madison.  He leases a field in Madison. Mr. Hauser stated he has screened some topsoil, but that is a part of his normal business operation.  Mrs. Gazley asked if any sales were made from this property during this time.  Mr. Hauser has sold mulch, garden mix, topsoil, seed, straw, fertilizer.  Mrs. Gazley asked if anything has been trucked in.  Mr. Hauser answered a load or two of wood chips were brought in by Nelson Tree.  Mrs. Ferguson asked about the fertilizer.  Mr. Hauser answered it is Triple 19, in bags.

Mrs. Lengel asked about an expiration date or inspection requirements on the composting facility permit?  Mr. Hauser answered Geauga County comes out every 3 or 4 months to inspect the facility, but there is no renewal needed unless there are citations.  He has not had any citations.

Mrs. Perko submitted pictures to the board of the property taken from her property, as well as from Google, for the board’s consideration.

Mrs. Gazley closed this portion of the meeting.
Board Members Discussion/Deliberation:
Mrs. Gazley reviewed discussion brought before the board and reminded the committee what the variance is being requested for:  

Mrs. Gazley led the Board in considering the following issues: 
a. Why the variance from the terms of the zoning resolution will not be contrary to the public interest:   1.  It is a business in a residential area.  The business is growing and most of the material is trucked in, and is not coming from the property.  2.  There is no actual residence on the property.   When you look at it, if someone had seven junk cars and it became a liability to the neighbors, we would do something about it.  We don’t have junk cars in this instance, but it is a liability to the neighbors’ properties.  3.  It is a local service, and Parkman Township and residents can drop off materials here.  4.  Neighbors have testified that they are concerned about the noise, dust and their health, etc.   5. The trucks and traffic going in and out of this property will be more than the average residential use of this property.  6.  Neighbors have stated that they are sorry they purchased property in this area, and they have a right to rely on Zoning to uphold it’s regulations. 
b. Because of what special conditions will an unnecessary hardship result from a literal enforcement of the zoning regulations:   A literal enforcment will result in closure of Hauser Landscaping.  The board has questions if the closure of this property will close down his business entirely, due to the applicant having property in other areas such as Madison and on Newcomb Road in Middlefield.   
c. What the unnecessary hardship is which will result from a literal enforcement of the zoning resolution owing to the special conditions set forth in sub-paragraph “b” above:   There is a hardship in moving the business.
d. How the spirit of the zoning resolution will be observed if the variance is granted:  The spirit of zoning is not upheld by granting this variance.  The negativity of the community in regard to this business being operated in a residential area is clear.  Why have zoning if it is not going to be enforced?  It will return the property to a potential residential use.
e. Why substantial justices will be done if the variance is granted:  The original permit was given in error.  From the time the permit was issued, it has grown substantially, from a business standpoint that is good for Mr. Hauser, but not necessarily for the community.

Mrs. Gazley asked if there are any other factors which should be considered?

When asked what has changed in the last few months, nothing has changed to try and assuage the neighbors.  Zoning is made for all the residents of the township, not just a few.  Everyone should be treated equally, and with this business in a residential area, it is not right for the neighbors.  There is no residence on the property, the neighbors have to live with this.
Mrs. Gazley asked for a roll call on the motion to grant the use permit variance.

ROLL CALL:

Rich Hill

No

Cindy Gazley

No

Ron Misconin
No

Jo Lengel

No
Nancy Ferguson
No

Mrs. Gazley noted that the application for the conditional use variance has been denied, and that the appellant has 30 days in which to appeal the decision to the Geauga County Court.  A letter will be sent to the applicant explaining the board’s decision.

A motion was made by Mrs. Lengel to approve the Finding of Fact sheet, and was seconded by Mr. Hill.  

Roll call to accept the Finding of Fact Sheet:

Rich Hill

Yes
Cindy Gazley

Yes
Ron Misconin
Yes
Jo Lengel

Yes

Nancy Ferguson
Yes

Mrs. Lengel made a motion to accept minutes of the May 1, 2008 meeting, seconded by Mrs. Ferguson.   All were in favor. 

Mrs. Gazley asked if there was any new business.   Connie brought up the Zoning Commission amendment to the Parkman Township Zoning Resolution. There will be a public meeting held in two weeks.  There was no other new business.
Mrs. Gazley stated that as old business, the informational training session was very helpful and it was nice to see so many people there.  It was very helpful.  Please send them a note expressing the committee’s appreciation.
Motion to adjourn by Mrs. Lengel, seconded by Mr. Misconin.  The meeting was adjourned at 8:37 PM.

____________________________

Secretary
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